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Re : L o u is v ille  a n d  J e ffe rs o n  Co u n ty
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Pre tre a tme n t Pro je c t XL  F in a l
Pro je c t Ag re e me n t (F PA) Co mme n ts

De a r Ms  B ro wn e r a n d  Ms . Gre e n e ,

  T h e  Frie n d s  o f Be a rg ra s s  C re e k  h a v e  fo llo we d  c a re fu lly  th e  d e v e lo p me n t o f
th is  P ro je c t XL  a n d  h a v e  ma d e  c o n s id e re d  c o mme n t a t imp o rta n t s ta g e s . T h is
p ro je c t a s  p ro p o s e d  is  n o t c le a n e r c h e a p e r a n d  s ma rte r a n d  a p p ro v a l will
h u rt th e  p u b lic ? s  co n fid e n c e  a n d  re s p e c t fo r EPA. MSD h a s  p ro d u c e d  a  F PA
th a t:

  ?  De re g u la te s  in d ire c t d is c h a rg e rs  in s te a d  o f re in v e n tin g  p re tre a tme n t
  ?  Pro v id e s  no  ta n gib le  Su p erio r En v iro n me n ta l Pe rfo rma n c e
  ?  Ob s c u re s  th e  a d d e d  c o s ts  o f a d d itio n a l a g e n c y  mo n ito rin g  a n d  re p o rtin g
  ?  Ma k e s  it mo re  d iffic u lt to  id e n tify  th e  s o u rc e  o f in d u s tria l p o llu tio n
  ?  Wa s  n o t d e v e lo p e d  with  Sta k e h o ld e r c o n s u lta tio n  b u t in s te a d  wa s
d e v e lo p e d  b y
    a g en c y  s ta ff o v e r  th e  ob je c tio n s  of s ta k e ho ld e r s .

 T h e  Frie n d s  o f Be a rg ra s s  C re e k  h a v e  p a rtic ip a te d  a s  a  s ta k e h o ld e r g ro u p
c o n tin u o u s ly  th ro u g h o u t th e  J e ffe rs o n to wn  WWT P Pro je c t XL  s in c e  it wa s
c o n v en e d in  Au g us t 1 9 98 . Mo s t me e tin g s  we re  a tte n de d  by  o n e o r mo re  me mb e r s .
We  h a v e  a tte n d e d  mo re  th a n  a  d o z e n  me e tin g s  a n d  ma d e  s u b s ta n tia l writte n  a n d
v e rb a l c o mme n ts  to  th e  Ph a s e  1  A g re e me n t a n d  to  th e  d ra ft F PA a n d  n o w th e
F in al F P A .

 We  s tro n g ly  o p p o s e  E PA a n d  KYDOW s ig n in g  th e  F in a l Pro je c t Ag re e me n t fo r
th e  fo llo win g  r e a s o ns :

  1 . Ap p ro v a l o f th e  Pro je c t XL  F PA will b e  a n  a rb itra ry  a n d  c a p ric io u s
d e c is io n  th a t v io la te s  P ro je c t XL  h o s t a g e n c y  sc re e n in g  c rite ria . T h e
c rite ria  re q uire s  re je c tio n  of p ro je c t h o s t a g en c ie s  with  wh o  ha v e
e n fo rc e me n t p ro b le ms .  We  h a v e  n o tifie d  y o u  o f o u r c o n c e rn s  with  th e  la c k  o f
s ta te  a n d  Re g io n  4  e n fo rc e me n t in v e s tig a tio n  in to  th e  c o lla p s e  o f th e
b io ro u g h in g  to we r No .2  a t Mo rris  F o rma n  o n  De c e mb e r 2 2 , 1 9 9 5 . If th e  NPDES



a u th o rity  if fa ilin g  to  in v e s tig a te  a n d  e n fo rc e  MSDs  re g u la tio n  o f
p re tre a tme n t c lie n ts --re g u la to ry  fle x ib ility  is  u n wis e . A c o mp le te
d e s c rip tio n  o f th e s e  a lle g a tio n s  a lo n g  with  s u p p o rtin g  d o c u me n ts  h a s  b e e n
s u p p lie d  to  Ch ie f Arth u r Co llin s  in  Re g io n  4  b y  re g is te re d  ma il.

  2 . De re g u la tio n  to  4 0 CF R4 0 3  ru le s  is  o c cu rrin g . T h e  p ro p o s e d  fle x ib ility
re s u lts  in  a  s h ift in  re g u la to ry  a u th o rity  fro m fe d e ra l EPA e fflu e n t limits
imp o s e d  o n  in d ire c t d is c h a rg e rs  to  a llo win g  th e  lo c a l mu n ic ip a l WWT P
p re tre a tme n t s ta ff to  a s s ig n  lo a d  a llo c a tio n s  a c co rd in g  to  th e ir a rb itra ry
c a lc u la tio n s . We  o p p o s e  E PA tra n s fe rrin g  to  MSD a u th o rity  o v e r s e ttin g
e fflu e n t limits  fo r in d u s tria l in d ire c t d is c h a rg e rs  fo r o b v io u s  re a s o n s  th a t
g a v e  b irth  to  th e  Cle a n  Wa te r Ac t. Stro n g  fe d e ra l a u th o rity  is  n e c e ss a ry
b e c a u s e  lo c a l MSD p re tre a tme n t s ta ff s e rv e s  th e  MSD Bo a rd  o f Dire c to rs  wh o
a re  p o litic a l a p p o in te e s  with  tie s  to  th e  Ch a mb e r o f Co mme rc e  a n d  lo c a l
me mb e r in d u s trie s .  L o u is v ille ? s  u n iq u e  h is to ry  in c lu d e s  th e  Ra ls to n  Pu rin a
h e x a n e  s e w e r e x p lo s io n  th a t d e mo lis h e d  s e ve ra l c ity  b lo c k s a n d  u n d e rs c o re s
o u r n e e d  fo r s tro n g  fe d e ra l o v e rs ite  o f lo c a l re g u la to rs  --n o t h a n d in g  o v e r
a u th o r ity .

  3 . Th e  s ta te  a nd  fe d era l fle x ib ility  will re s u lt in  wa iv in g  c omp lia n c e
with  b la c k -le tte r CWA re g ula tio n s . Th e  FPA wro n gly  d e nie s  th is  is  a n  ?a g en c y
d e c is io n ? in  th e  le g al s e n s e a n d in s is ts  th a t th e  FPA is  o n ly  a  v o lu n ta ry ,
n o n -b in d in g  a g re e me n t. Bu t, lo c a l p re tre a tme n t c lie n ts  will re c e iv e  n e w
p e rmits  writte n  u n d e r th e  fle x ib ility  a n d  will b e  e x c u se d  fro m mo n ito rin g
a n d  re p o rtin g  re q u ire me n ts  n o w re q u ire d  b y  fe d e ra l re g u la tio n .
    Sta k e ho ld e r s  p ro p erly  re je c t Pre tre a tme n t Re in v e ntio n  th a t is  b la c k
le tte r d e re g u la tio n  fo r in d u s try , b u t o n ly  v o lu n ta ry  fo r p u b lic
c o n s u lta tio n . T h e  re p o rtin g  re q u ire me n ts  a re  in s u ffic ie n t a n d  n o t c le a rly
s tip u la te d  a s  to  wh a t mu s t b e  re p o rte d .

 MSD s h o u ld  b e  re q u ire d  to  a d d  n e w s e c tio n s  o f re g u la tio n  in  th is
re in v e n tio n  th a t s p e ll o u t wh a t mo n ito rin g  a n d  re p o rtin g  it is  le g a lly
re q u ire d  to  d o  d u rin g  th e  p ro je c t u n d e r th re a t o f e n fo rc e me n t. Pu b lic
c o n s ulta tio n  r ig h ts  a re  n ot p ro te c te d  an d  are  n ot e x te n de d  in  th is  p ro je c t
b y  e x ch a n g in g  ma n d a to ry  c o mp lia n c e  fo r v o lu n ta ry  me a s u re s . Mo re  e x p lic it a n d
e n fo rc e a b le  re q u ire me n ts  fo r in d u s trie s  th a t a re  a llo we d  to  d ro p  e fflu e n t
te s tin g  s h o u ld  b e  a d d e d  to  th e  XL  p ro g ra m with  re g a rd  to  P2  in itia tiv e s  th a t
mu s t b e  imp le me n te d , re p o rte d  a n d  e n fo rc e d .
In  h e r c o mme n ts , F rie n d s  me mb e r Win n ifre d  He p le r h a s  a s ke d  th a t c o mp a n ie s
p u rs u e
z e ro  d is c h a r g e  o f p o llu ta n ts  a n d u s e  r e c y c lin g  an d  r e u s e  s tra te g ie s . Th e s e
p ro p os a ls  s h o uld  h av e  b ee n  de ta ile d  in  th e  two  y e ar s ta k e ho ld e r  p ro c e s s  with
p ro p o s e d  imp le me n ta tio n  b y  s p e cific  b u s in e s s e s to  a ttra c t s ta k e h o ld e r
s u p p o rt.

  4 . T h e  ma s s  lo a d in g  c a lc u la tio n s  d e v is e d   b y  MSD to  s e rv e  a s  a  b a sis  fo r
a s s ig n in g  in d u s tria l limits  a re  n o t p ro te c tiv e  o f th e  WWT P a n d  re c e iv in g
wa te rs  . T h e  re p la c e me n t o f CWA c o n c e n tra tio n  limits  b y  lo c a lly  e s tima te d
ma s s  limits  will a llo w a c u te  c o n c e n tra tio n s  in  s lu g  d is c h a rg e s  to  o c c u r th a t
a re  h a rmfu l to  re c e iv in g  s tre a m a n ima ls . T h e  flu c tu a tio n s  in  c o n c e n tra tio n s
a re  min imiz e d  b y  th e  MSD te s tin g  s tra te g y . In  th a t me th o d , 9 6  s e p e ra te
a u to ma tic  g ra b  s a mp le s  a re  c o mp o s itie d  to  ma k e  a  s in g le  d a ily  s a mp le . T h e
s e v e n  d a ily  s a mp le s  a re  c o mp o s ite d  to  g iv e  th e  flo w a n d  c o n c e n tra tio n  v a lu e s



th a t a re  u s e d  to  c a lc u la te  in d u s tria l lo a d in g . T h is  me th o d  is  n o t a s
p ro te c tiv e  o f th e  en v iro n me n t a s  th e  c urre n t s y s te m o f c o n c en tra tio n  limits .

 A fo rwa rd  th in k in g  re in v e n tio n  o f p re tre a tme n t mo n ito rin g  wo u ld  p ro v id e  a
d e ta ile d  v ie w o f a n  in d ire c t d is c h a rg e r e fflu e n t o v e r a  p e rio d  o f we e k s  o r
mo n th s  to  a c c u ra te ly  p ro file  th e  d a n g e r to  th e  WWT P a n d  re c e iv in g
wa te rs .T h is  me th o d  o f a v e ra g in g  g ra b  s a mp le s  re mo v e s  u n d e rs ta n d in g  o f a c u te
c o n c e n tra tio n s  a n d  p ro d u c e s  a  fa ls e  s ta tic  p ic tu re  o f flu c tu a tin g  in d u s tria l
lo a d in g s . On ly  in d ire c t d is c h a rg e rs  a re  in te re s te d  in  h a v in g  limits  s e t
u s in g  fu z z y  c a lc u la tio n s  fro m a v e r a g e d d a ta . Th is  is  n o t a n  in n ov a tiv e
re in v e n tio n  o f mu n ic ip a l p re tre a tme n t p ro g a ms -- it? s  d e re g u la tio n .

  5 . De s p ite  re p e a te d  re q u e s ts , MSD n e v e r fu rn is h e d  a n y  Je ffe rs o n to wn  WWT P
mo n th ly  d is c h a rg e  re p o rts  to  a llo w s ta k e h o ld e rs  to  a c c u ra te ly  tra c k  p ro b le m
p o llu ta n ts  a n d  p la n t p e rfo rma n c e . Du rin g  th e  p ro je c t, a  ma jo r p la n t u p s e t
o c c u rre d  d u e  to  a  s lu g  d is c h a rg e . No  d e ta ils  we re  p ro v id e d  a n d  n o  SIU o r
o th e r  d is c h a r g e r h a s  be e n id e ntifie d  as  th e  s ou rc e  b y  MSD.

  6 . MSD fu rn is h e d  th e  1 9 9 9  Qu a rte rly  S a mp lin g  Da ta  in  J u ly  o f 2 0 0 0 . T h e
d a ta  is  a lmo s t to ta lly  in c o mp re h e n s ib le  to  th e  a v e ra g e  s ta k e h o ld e r a n d  th e
g ra p h ic s  d o  n o t e n c o u ra g e  u n d e rs ta n d in g  b u t h a mp e r a c c u ra te  c o mp a ris o n  a n d
a n a ly s is . Go o d  d a ta  p re s e n ta tio n  is  s u p p o se d  to  b e  p a rt o f Pro je c t XL  to
e n c o u ra g e  p a rtic ip a tio n . T h e  d a ta  in  th e  s a mp lin g  d o c u me n t is  9 6  g ra b
s a mp le s  ta k e n in  a  s in g le  d ay  with  th e  au to  s a mp le r ma d e in to  a  c omp o s ite
s a mp le  fo r s e v e n  d a ys . T h e  s e v e n  d a ily  s a mp le s  a re  c o mb in e d  in to  a  s in g le
s a mp le . T h e  c o n c e n tra tio n  o f me ta ls  a n d  c o mp o u n d s  in  th is  h ig h ly  a v e ra g e d
s in g le  s a mp le  is  th e  d a ta  re c o rd e d  in  th e  q u a rte rly  s a mp lin g  o f th e  2 0
c o lle c tio n  p o in ts . T h is  d a ta  is  u n fo c u s e d  a n d  te lls  little  if a n y th in g  a b o u t
th e  a c tu a l p e rfo rma n c e  o f th e  in d ire c t d is c h a rg e rs  a n d  th e  c o lle c tio n  s y ste m
flu c tu a tio n s . T h o s e  in te re s te d  in  th e  e x p o s u re  o f re c e iv in g  wa te rs  to  a c u te
c o n c e n tra tio n s  h a v e  n o  re lia b le  d a ta  to  e s tima te  th e  s o u rc e  o r d e g re e  o f
ris k . T h is  wo u ld  b e  e s s e n tia l k n o wle d g e  th a t  s h o u ld  p re c e e d  re d u c in g
re g u la to ry  re q u ire me n ts  o n  in d ire c t d is c h a rg e rs . It s h o u ld  h a v e  b e e n  in  th e
re p o rt.

  7 .  We  o p p o s e  th e  tra n s fe rrin g  th is  p ro g ra m o f d e re g u la tio n  to  th e  Mo rris
Fo rma n  c olle c tio n  an d  tre a tme n t s y s te m a n d to  o th e r  MSD o p era te d  pla n ts  in
J e ffe rs o n  Co u nty .

  T h e  o p p o rtu n ity  o ffe re d  b y  P ro je c t XL  to  MSD fo r Pre tre a tme n t Re in v e n tio n
th a t is  c le a n e r, c h e a p e r a n d  s ma rte r h a s  b e e n  s q u a n d e re d  fo r a  p ro p o s a l th a t
is  s imp ly  d e r e g u la tio n  of th e  mo n ito rin g  an d  r e p o r tin g  r e q u ire me n ts  wh ic h
a re  n ow ma n da to ry  fo r s p e c ific  b u s in e s s es .
T h e  fle x ib ility  is  b a s e d  o n  a  se le c tio n  me th o d  th a t u s e s  p o o r q u a lity  d a ta
a n d  u n fo c u s e d  a n a ly s is  a n d  will in c re a s e  th e  ris k  o f h a rm to  Ch e n o we th  Ru n .

T h e  Frie n d s  Of Be a rg ra s s  C re e k

Bru c e  S c o tt, p re s id e n t
Bu d  Hix s o n , v ic e  p re s id e n t
Ka te  Cu n n in g h a m, s e c re ta ry
Bre tt Ru s s e ll, tre a s u re r
Win n ifre d  He p le r, Bo a rd



J a n ic e  Wa lte rs , Bo a rd

Re p lie s  to :
1 3 3 6  He p b u rn  Av e n u e  # 4
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